CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study J-1407 February 17, 2021

Memorandum 2021-10

Statutes Made Obsolete by Trial Court Restructuring (Part 8):
Judicial Disqualification (Introduction)

The Commission is responsible for reviewing the codes and recommending
revisions to remove material that became obsolete due to the major restructuring
of California’s trial court system that occurred around the turn of the century.!
The Commission has made many recommendations on this matter, almost all of
which have been enacted into law.?

This memorandum discusses one of the remaining issues that has not been
fully resolved: Whether to revise the statutes governing judicial disqualification
to reflect the unification of the municipal and superior courts. For convenient
reference, the following court opinion is attached for the Commission’s
consideration:3

Exhibit p.

*  Housing Authority of Monterey County v. Jones, 130 Cal. App. 4th
1029, 30 Cal. Rptr. 3d 679 (2005) « « e v e v v ei it iieiieeiieennennn 1

The memorandum begins by describing and discussing that case. The staff
then examines potential advantages and disadvantages of proposing legislation
to address the type of situation that the court considered. After weighing those
competing considerations and any other information it receives, the Commission
will need to decide whether to further explore the possibility of proposing
such legislation.

1. See Gov't Code § 71674.

2. For a recent summary of the Commission’s work in this area, see Memorandum 2020-52,

C11-12.

PP Any California Law Revision Commission document referred to in this memorandum can be
obtained from the Commission. Recent materials can be downloaded from the Commission’s
website (www.clrc.ca.gov). Other materials can be obtained by contacting the Commission’s staff,
through the website or otherwise.

The Commission welcomes written comments at any time during its study process. Any
comments received will be a part of the public record and may be considered at a public meeting.
However, comments that are received less than five business days prior to a Commission
meeting may be presented without staff analysis.

3. The staff obtained the attached version of this opinion through the official website of the
California courts. See https:/ /www.courts.ca.gov/opinions-slip.htm (providing link to database
of official reports opinions from 1850 to present, made available on no-fee basis from LexisNexis).
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Unless otherwise specified, all statutory references in this memorandum are
to the Code of Civil Procedure.

HOUSING AUTHORITY OF MONTEREY COUNTY V. JONES

In 2005, just four years after the last municipal court was eliminated through
trial court unification,* the Sixth District Court of Appeal decided Housing
Authority of Monterey County v. Jones.5 The case posed a novel question about
whether a judge was disqualified from hearing a matter on appeal, a question

that arose as a result of trial court unification.

Pretrial Proceedings

In Jones, the Housing Authority of Monterey leased kitchen space to Michael
Jones, a caterer. After being notified that such a lease constituted a zoning
violation, the Housing Authority brought an unlawful detainer action to evict
Jones. The action was classified as a limited civil case because the amount in
controversy was less than $25,000 and the action met the other criteria specified
in Sections 85 and 86.

Jones raised an affirmative defense of inverse condemnation. He contended
that the Housing Authority had intentionally refrained from curing the zoning
violation so that it could evict him on a pretext and sell the property without
reimbursing him for statutory relocation expenses and the value of his goodwill.
He said its conduct amounted to a governmental taking without compensation.

In hopes of proving his position, Jones propounded discovery on a range of
topics. However, the superior court set trial for “exactly one month from the date
the complaint was filed.”¢

Jones thus moved for a continuance of the trial date to allow him to complete
discovery. The Housing Authority opposed his motion and brought its own
motion for a protective order to restrict the scope of discovery.

Judge Kingsley heard both motions. She denied the continuance and granted
the protective order in part. Her minute order stated that the court had not made
any ruling as to the Housing Authority’s case-in-chief or Jones’ affirmative
defense.” “But central to the grant of the discovery protective order was Judge

4. The municipal and superior courts in Kings County were the last to unify, on February 8,
2001. See https:/ /www.courts.ca.gov/documents /unidate.pdf.

5. 130 Cal. App. 4th 1029, 30 Cal. Rptr. 3d 679 (2005).

6. Id. at 1033.

7. 1d.



Kingsley’s implicit legal judgment on the permitted scope of the unlawful
detainer action and Housing’s right to eliminate Jones’s affirmative defenses

from the matters in issue.”8

Trial Before a Superior Court Judge

The unlawful detainer action was tried before a different superior court
judge, who found in favor of the Housing Authority and declined to award any
relocation benefits to Jones. The trial judge did not prepare a statement of
decision or specifically address the affirmative defense, but did orally refer to
Judge Kingsley’s order limiting the scope of discovery. Jones timely appealed to
the appellate division of the same superior court.

Appeal to the Appellate Division

In his brief for the appellate division, Jones contended that the trial judge
incorrectly prevented argument on certain points based on Judge Kingsley's pretrial
order limiting the scope of discovery.” However, he did not “specifically assign any
error on appeal to Judge Kingsley’s pretrial rulings, which were appealable only
from the judgment rendered after trial ....”10

The appeal was then set for oral argument before a three-judge panel that
included Judge Kingsley. Jones objected to her participation, but

the appellate division concluded that Code of Civil Procedure
sections 170.1, subdivision (b) (§ 170.1(b)) and 170.5, subdivision (f),
did not require the judge’s disqualification from the panel because,
under these sections, the pretrial proceeding heard by the judge
was not the same “proceeding” that was the subject of the appeal.
The opinion cited concerns of small counties in maintaining the
capacity to adequately fill assignments on both limited-jurisdiction
calendars and the superior court’s appellate division, and it noted
[Judge Kingsley’s] unqualified expression of her ability to be fair
and impartial in this case.!!

After concluding that Judge Kingsley could participate in the appeal, the
appellate division affirmed the unlawful detainer judgment against Jones on the
merits, without specifically addressing his claims for relocation benefits. Judge
Kingsley joined in that decision.

8. Id. at 1033.
9. See id. at 1034.
10. Id.
11. Id. at 1031 (footnote omitted).



Transfer to the Court of Appeal

After the appellate division issued its opinion, the Sixth District Court of
Appeal transferred the case to itself “to secure uniformity of decision and to
settle an important question of law.”12

Issue for Decision

The court of appeal limited the scope of its review to “whether Judge
Kingsley should have been disqualified from the superior court appellate
division panel reviewing the judgment after trial because of her prior
participation in the parties’ respective pretrial motions for a trial continuance
and for a discovery protective order.”!® More generally stated, the court framed
the issue as “whether a superior court judge who has ruled in a contested pretrial
proceeding may participate in appellate division review of a different proceeding
in the same case ...."”14

Analysis by the Court of Appeal

The court of appeal began its analysis by pointing out that the “conundrum”
facing it was “a vestige of court structures and hierarchies that existed before
trial court unification.”?5 It explained the following:

e Before 1998, California had both municipal and superior courts,
with separate subject matter jurisdiction. An appeal from a
municipal court was reviewed by the appellate department of the
local superior court.

e In 1998, the California Constitution was amended to permit the
municipal and superior courts in each county to unify their
operations in the superior court. Unification occurred in every
county, eliminating the municipal courts.

e After unification, the unified superior court in each county has
jurisdiction of all civil cases. Matters formerly within the
jurisdiction of the municipal courts are now called “limited civil
cases,” while matters formerly within the jurisdiction of the
superior courts are called “unlimited civil cases.” An appeal from
a judge’s decision in a limited civil case is now heard by the
appellate division of the unified superior court (which is similar to
the appellate department that existed before unification).16

12. Id. at 1037.

13. Id.

14. Id.

15. Id.

16. See id. at 1037-38.



Consequently, the disqualification issue before the court of appeal “rarely
presented itself” before unification.'” As that court observed, “[b]ecause of the
separateness between the municipal and superior courts, a judge who passed on
any matter at the trial court level generally would not [have been] in a position to
later review either that or another disposition in the same case.”18

The court of appeal further pointed out that in the course of unification, the
California Constitution, the statute now governing the appellate division (Section
77), and the California Rules of Court were revised to emphasize and promote
the independence of the judges assigned to the appellate division.! In contrast,
the court noted, no such revisions were made in the statutes governing judicial
disqualification,?® and Section 170.1(b) is the only disqualification provision
applicable in superior court that is “specific to appellate review.”2!

Section 170.1(b) provides that “[a] judge before whom a proceeding was tried
or heard shall be disqualified from participating in any appellate review of that
proceeding.”?2 For this purpose, Section 170.5(f) defines “proceeding” as “the
action, case, cause, motion, or special proceeding to be tried or heard by the
judge.”

Like the appellate division, the court of appeal in Jones concluded that
“because Judge Kingsley did not try or hear the ‘proceeding’ under appeal, i.e.,
the trial that resulted in judgment, she was not disqualified under these subsections
from sitting on the appellate division panel reviewing that judgment.”?3
However, that did not end the court of appeal’s analysis.

Rather, the court of appeal decided that “[e]ven though Judge Kingsley’s
disqualification may not have been required under section 170.1(b) based on the
narrow, statutory definition of “proceeding,” ... disqualification was still required
under [a different part] of the same section.”2* Specifically, the court of appeal
relied on the part of Section 170.1 that requires disqualification whenever “[a]
person aware of the facts might reasonably entertain a doubt that the judge
would be able to be impartial.”2

17. Id. at 1038.

18. Id.

19. See id. at 1038-39.

20. See id. at 1039-40.

21. Id. at 1040.

22. Emphasis added.

23. Jones, 130 Cal. App. 4th at 1040-41 (emphasis in original).

24. Id. at 1041 (emphasis in original).

25. Section 170.1(a)(6)(A)(iii), which was located in Section 170.1(a)(6)(C) when the court of
appeal decided Jones.



The court of appeal held that under that provision (now codified as Section
170.1(a)(6)(A)(iii)), “a person aware of the facts — Judge Kingsley’s prior ruling
in the case and the degree to which that ruling was actually implicated by, or
referenced in, the arguments on appeal from the judgment — ‘might reasonably
entertain a doubt that she would be able to be impartial, such that
disqualification [was] required ....”2¢ The court also explained that the statutory
language in question “is broad enough to require the disqualification of a judge
from an appellate panel in reviewing a judgment where that same judge heard a
pretrial matter involving a contested factual or legal issue related to the merits, or made a
procedural determination that had a substantial effect on the ultimate outcome, or where
the determination, though not directly appealable, is related to an issue on appeal from
the final judgment.”?”

Thus, the court of appeal reversed and remanded the unlawful detainer case
to the appellate division “for complete review and decision by an appellate panel
that does not include Judge Kingsley.”?8 In the court’s view, “any other result
would threaten the apparent or perceived independence and objectivity of the

reviewing court in limited-jurisdiction cases.”?

Suggestion Made by the Court of Appeal

In addition to reaching its decision, the court of appeal offered some advice. It
noted that appellate division panels continue to sit much as the former superior
court appellate departments did before unification, but now

the panels review decisions of their peers instead of those made by a
lower court. And, as happened in this case and is likely to recur with
frequency in small counties, a judge assigned to an appellate division
panel to review a proceeding may have already decided another
contested proceeding at the trial court level in that same case.®0

The court of appeal called this an “awkward scenario” and encouraged the
Legislature to revise the judicial disqualification statutes to address it:

While we do conclude that the existing statutory scheme
compels disqualification of [Judge Kingsley], we also believe the
Legislature might consider amendments to the judicial
disqualification statutes that are specific to the predicament of post-
unification superior court appellate division panels. As we have

26. Jones, 130 Cal. App. 4th at 1042.
27. 1d. (emphasis added).

28. Id. at 1043.

29. Id. at 1043.

30. Id. at 1039-40 (emphasis added).



outlined above, the promotion of objectivity and independence in
appellate division assignments is reflected in the constitutional and
statutory provisions and rules of court that were enacted or
amended to create and address the superior court appellate
division. The applicable judicial disqualification statutes should likewise
promote this goal, and they should include more specific provisions to
account for the dual roles in which superior court judges, especially in
smaller counties, may find themselves when they seek to discharge their
duties while on simultaneous assignments to both the trial court and the
appellate division.3!

Subsequent Developments

To the best of the staff’'s knowledge, there has not been any effort to enact
legislation or prepare court rules to implement the suggestions raised in Jones.
Section 170.1 has been amended twice since Jones was decided, but not in ways
relevant to that case.®2 There do not appear to be any similar appellate decisions,

nor are we aware of other evidence of a pressing problem.

STAFF ANALYSIS

Before examining the pros and cons of revising the judicial disqualification
statutes to address situations like the one in Jones, it may be helpful to explain
that during and after the unification process, the Commission was well aware of
the peer review problems inherent in trial court unification and deeply involved
in efforts to minimize those problems. As unification efforts proceeded, the
Commission helped to draft both the constitutional revision relating to the
appellate division and the revisions of Section 77 that the court of appeal
described in Jones.?® The Commission also drafted a new Penal Code provision
(Section 859c¢), to ensure that if the Penal Code called for superior court review of

a municipal court judge’s ruling or order before unification, such review after

31. Id. at 1042 (emphasis added).

32. See 2005 Cal. Stat. ch. 332, §§ 1-3 (AB 1322 (Evans)); 2010 Cal. Stat. ch. 686, § 1 (AB 2487
(Feuer)).

33. See Trial Court Unification: Constitututional Revision, 24 Cal. L. Revision Comm’'n Reports 1,
76-77 (1994) (proposed amendment of Cal. Const. art. VI, § 11, showing language relating to
independence of appellate division that was eventually put in Cal. Const. art. VI, § 4); Trial Court
Unification: Revision of Codes, 28 Cal. L. Revision Comm’'n Reports 52, 132-35 (1998) (proposed
amendment of Section 77, with Comment referring to part of Section 170.1 that prohibits judge
from participating in appellate review of proceeding same judge tried or heard); see also TCU:
Constitutional Revision, supra, at 6, 26-33 (discussing appellate and writ jurisdiction and efforts to
minimize peer review problems); TCU: Revision of Codes, supra, at 74-75 (discussing appellate
division).



unification would be done by a superior court judge other than the superior court
judge who originally made the ruling or order.3

The statutes governing judicial disqualification (Sections 170-170.9) did not
escape the Commission’s attention in the unification process. Although the
Commission did not propose to revise those statutes to emphasize and promote
the independence of the judges assigned to the appellate division, it did propose
to remove references to the justice courts and replace “appellate department”
with “appellate division,”? and later to remove references to the municipal
courts.® Those revisions were enacted.?”

After unification was complete, the Commission and the Judicial Council
explored various ways of tinkering with the new system to minimize peer review
problems. For instance, the Commission proposed to replace the appellate
division in each superior court with a limited jurisdiction division in each court
of appeal.® Somewhat similarly, the Judicial Council convened a task force,
which proposed that instead of having an appellate division in every superior
court, there should be a single appellate division in each court of appeal district
(a “district-wide” appellate division).? Neither approach gained traction and the
efforts were eventually set aside.

With this history in mind, the Commission should consider the potential
advantages and disadvantages of revising the judicial disqualification statutes
along the lines suggested in Jones. The staff sees the situation as follows.

Potential Advantages of Proposing Legislation

As the court of appeal recognized, the peer review problem in Jones arose
from trial court unification. Although the Commission was never authorized to

evaluate the merits of trial court unification, it played a large role in adjusting

34. See TCU: Revision of Codes, supra note 33, at 68, 422. Section 859¢ continued the approach
used in Cal. Const. art. VI, § 23(c)(7), a transitional provision that the Commission also helped to
draft. See id.; see also TCU: Constitutional Revision, supra note 33, at 81-83.

35. See TCU: Revision of Codes, supra note 33, at 156-160.

36. See Statutes Made Obsolete by Trial Court Restructuring: Part 1, 32 Cal. L. Revision Comm’'n
Reports 1, 99-107 (2001).

37. See 1998 Cal. Stat. ch. 167, § 1 (amended Section 170.6); 1998 Cal. Stat. ch. 931, §§ 47, 48
(amending Sections 170.5 & 170.7); 2002 Cal. Stat. ch. 784, §§ 35-37 (amending Sections 170.5,
170.6 & 170.9).

38. See Tentative Recommendation on Appellate and Writ Review Under Trial Court Unification (Nov.
2001).

39. See Ad Hoc Task Force on the Superior Court Appellate Divisions, Report to the Appellate Process
Task Force on the Superior Court Appellate Divisions (May 2001).

40. See Minutes (Nov. 2003), p. 8; see also Memorandum 2003-38.
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court procedures to work in a unified court system.#! Dealing with the Jones
situation would fall within the its bailiwick.

It might be a relatively simple matter to follow up on the suggestions that the
court of appeal made. For instance, the Commission could explore the possibility
of revising Section 170.1 to incorporate language from the Jones opinion, along
the following lines:

Code Civ. Proc. § 170.1. Grounds for disqualification of judge
SEC. Section 170.1 of the Code of Civil Procedure is amended to
read:
170.1 (a) A judge shall be disqualified if any one or more of the
following are true:

(6) (A) For any reason:

(i) The judge believes his or her recusal would further the
interests of justice.

(ii) The judge believes there is a substantial doubt as to his or
her capacity to be impartial.

(iii) A person aware of the facts might reasonably entertain a
doubt that the judge would be able to be impartial. Circumstances
that would create such doubt include, but are not limited to,
participation of a judge in reviewing a judgment where that same
judge heard a pretrial matter involving a contested factual or legal
issue related to the merits, or made a procedural determination that
had a substantial effect on the ultimate outcome, or where a prior
determination by the judge, though not directly appealable, is
related to an issue on appeal from the final judgment.

(b) A judge before whom a proceeding was tried or heard shall
be disqualified from participating in any appellate review of that
proceeding.

(c) At the request of a party or on its own motion an appellate
court shall consider whether in the interests of justice it should
direct that further proceedings be heard before a trial judge other
than the judge whose judgment or order was reviewed by the
appellate court.

Comment. Section 170.1 is amended to codify Housing Authority
of Monterey County v. Jones, 130 Cal. App. 4th 1029, 1042, 30 Cal.
Rptr. 3d 679 (2005). This is not a substantive change.

Such a statutory clarification would not substantively change the law, but
would make the guidance of Jones more readily accessible. That could be helpful
not only to a busy judge trying to determine whether recusal is necessary, but

4]1. See, e.g., Pre-Print Recommendation on Trial Court Restructuring: Regional Justice Facilities
Acts (Sept. 2020), p. 4.



also to litigants trying to decide whether to object to a judge’s participation in an
appellate division panel. The reform shown above (or something similar) could
thus reduce uncertainty, confusion, and wasted efforts, thereby helping to

conserve litigation budgets and judicial resources.

Potential Disadvantages of Proposing Legislation

When considering the possibility of proposing legislation, a threshold
question is whether such legislation is actually needed. Given the guidance of
Jones as precedent, the existing statutes governing judicial disqualification might
be sufficient as currently drafted. It is not clear whether enough of a problem still
exists to require additional statutory guidance. As best the staff can tell, the
situation is not so serious as to have garnered much attention in the years since
Jones was decided. It would be helpful to receive comments on the extent to
which an ongoing problem exists.

Even if there is a significant ongoing problem, addressing it by statute might
not be the optimal solution. Instead of trying to craft statutory language that
properly distinguishes between prior judicial involvement that warrants
disqualification (e.g., the circumstances in Jones) and circumstances that do not
(e.g., continuing a hearing date with the assent of all parties), it may be
preferable to leave the matter to the development of case law. An attempted
statutory fix might be overly rigid, failing to fully account for all of the different
circumstances that might arise.

The Commission should also bear in mind the repeated prior attempts to deal
with the peer review problem created by unification. A perfect solution has been
elusive, largely because of concerns relating to costs, appellate caseloads, travel
burdens (especially for litigants), and the nature of cases that court of appeal
justices might have to hear. Trying to resolve the peer review situation by
tweaking the judicial disqualification statutes might reopen a can of worms and
lead nowhere.

DECISION TO MAKE

Based on the information currently at hand, the staff does not have strong
feelings about how the Commission should proceed in this study. Input from
knowledgeable sources might shed some light on this.

After considering this memorandum and any other information it receives,
the Commission needs to resolve whether this matter is worth pursuing
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further. If so, the next step would be to select an approach for purposes of a

tentative recommendation.

Respectfully submitted,

Barbara Gaal
Chief Deputy Director
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HOUSING AUTHORITY OF THE COUNTY OF MONTEREY, Plaintiff and Respondent, v. MICHAEL JONES,
Defendant and Appellant.

Subsequent History: Request denied by Hous. Auth. of Monterey v. Jones, 2005 Cal. LEXIS 11395
(Cal., Oct. 12, 2005)

Prior History: Superior Court of Monterey County, No. M64379, Russell D. Scott, Judge.
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Headnotes

CALIFORNIA OFFICIAL REPORTS HEADNOTES

Classified to California Digest of Official Reports

CA(4) ¥.(4) Courts § 29—Superior Courts—Disqualification of Judge from Appellate

Division Panel.

Code Civ. Proc., § 170.1, subd. (a)(6)(C), required the disqualification of a judge from an
appellate division panel reviewing a judgment, where that same judge heard a pretrial matter
involving a contested factual or legal issue related to the merits, or made a procedural
determination that had a substantial effect on the ultimate outcome, or where the
determination, though not directly appealable, was related to an issue on appeal from the final
judgment. Disqualification under these circumstances was required under § 170.1, subd. (a)(6)
(C), even though the pretrial proceeding heard by the judge was not the same proceeding that
was the subject of the appeal, and disqualification was not compelled under § 170.1, subd. (b).

[2 Witkin, Cal. Procedure (4th ed. 1996) Courts, § 121.]

Counsel: Law Offices of Richard H. Rosenthal and Richard H. Rosenthal for Defendant and Appellant.
Grunsky, Pybrum, Ebby & Rarrar and Cheryl Carlson for Plaintiff and Respondent.
Judges: Walsh, J., with Rushing, P. J., and Premo, J., concurring.

Opinion by: WALSH

Opinion

WALSH, J.@—A defendant in a limited-jurisdiction commercial unlawful detainer case made a
pretrial motion for a trial continuance and resisted a discovery protective order in order to pursue his
defense that he was the victim of a governmental taking without compensation. After rulings against
him, defendant proceeded to trial before a different judge, where he again lost. Defendant appealed
the judgment to the superior court appellate division. Over defendant's objection, the judge who
decided the pretrial motions against him sat on the appellate division panel and joined in the decision
affirming the judgment for the plaintiff.

In a partially published opinion, the appellate division concluded that Code of Civil Procedure sections
170.1, subdivision (b) (section 170.1(b)) and 170.5, subdivision (f), [1 %] did not require the judge's
disqualification from the panel because, under these sections, the pretrial proceeding heard by the
judge was not the same “proceeding” that was the subject of the appeal. The opinion cited concerns
of small counties in maintaining the capacity to adequately fill assignments on both limited-
jurisdiction calendars and the superior court's appellate division, and it noted the particular judge's
unqualified expression of her ability to be fair and impartial in this case.

We conclude that, while this limited analysis of one aspect of section 170.1 was legally correct on this
record, it stopped short of applying this controlling statute in its entirety. The judge's disqualification
from the appellate division panel was compelled, not by application of subdivision (b) of this section,

https://advance.lexis.com/documentprint/documentprintclick/?pdmf...a102c91&ecomp=g53dkkk&prid=80cfd63f-6f2e-445b-87ee-e10716940d9f Page 2 of 11
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nor as the result of an actual conflict nor any doubts about her integrity, but rather because of the
proscriptions of subdivision (a)(6)(C), which are aimed at the need to avoid even the appearance of
impropriety—specifically, that a person aware of the judge's prior involvement in the case “might
reasonably entertain a doubt that the judge would be able to be impartial.” We therefore reverse the
appellate division's decision.

Background

1. Proceedings in the Superior Court

In 1992, plaintiff Housing Authority of the County of Monterey (Housing) leased kitchen space on a
month-to-month basis to a commercial, for-profit caterer, defendant Michael Jones, doing business as
A Moveable Feast (Jones). Though Jones himself was an ordinary commercial tenant, the leased space
was located within Rippling River, a residential facility for Monterey County seniors and low-income
and disabled residents, which was owned and operated by Housing.

The parties entered into an addendum to the lease in 2000. That same year, the county's department
of health contacted Housing by letter. The letter was a notice of zoning violation, which stated that
commercial uses were not permitted on the property, and that Jones's kitchen operation violated the
local zoning ordinance and the conditional use permit issued for the property. It is not clear from the
record whether Housing immediately did anything in response to the letter, but the department of
health sent Housing another letter in 2003 regarding the same zoning violation. This letter referenced
a prior period of voluntary compliance which had not been achieved, and it set a 90-day deadline by
which Jones's commercial kitchen had to be removed from the premises.

Housing, as a public agency, apparently did not have the resources to seek appropriate variances to
address the zoning violation. It decided at that point that it would be more economical to close
Rippling River, which was by then at the end of its useful life, and build a new residential senior
complex. Housing then made informal attempts with Jones to end the tenancy prior to the 90-day
deadline imposed by the health department.

When informal efforts failed, Housing initiated an unlawful detainer action. Because the amount in
controversy was less than $ 25,000 and all the other statutory criteria were met, the matter was
classified and filed as a superior court limited-jurisdiction case under sections 85 and 86, subdivision

(a)(4).

Within eight days of the filing of the complaint, Jones answered. His answer alleged an affirmative
defense of “inverse condemnation.” He contended that Housing had not made any effort to cure the
zoning violation, that it could have done so easily, and that Housing had intentionally refused to do so
in order to evict him on a pretext and sell the property, without paying him statutory relocation
expenses under Government Code section 7260 and the value of his goodwill—all of which, he
alleged, amounted to a governmental taking without compensation.

Two days later, Housing requested that the matter be immediately set for trial. Jones countered that
request by asking for a later trial date to allow him to complete discovery that he had propounded on
a range of topics. Those topics included the applicability of Government Code sections 7261 and
7262, which concern entitlement to relocation benefits for persons and businesses displaced “as a
direct result of programs or projects undertaken by a public entity.” (Gov. Code, § 7260.5, subd. (b).)
Despite Jones's request, a short-cause court trial was set to take place exactly one month from the
date the complaint was filed.

A few days after the setting of the trial date, Jones moved for a continuance based on the asserted
complexity of the issues and his need to complete discovery, including with respect to his “affirmative
defense” of inverse condemnation and his right to government relocation benefits. Housing opposed
the motion, noting that unlawful detainer is an expedited summary form of proceeding under section
1159 et seq. to enable a property owner to quickly recover possession of a premises wrongfully held.

https://advance.lexis.com/documentprint/documentprintclick/?pdmf...a102c91&ecomp=g53dkkk&prid=80cfd63f-6f2e-445b-87ee-e10716940d9f Page 3 of 11
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Housing also countered with its own motion for a protective order to prevent Jones from conducting
discovery that it considered irrelevant to and legally beyond the scope of the circumscribed unlawful
detainer issues that center on the right to possession of the subject premises. As part of its motion,
Housing specifically sought to limit any discovery with respect to the application of Government Code
sections 7261 and 7262 , part of Jones's “inverse condemnation” defense.

Judge Kay T. Kingsley concurrently heard both pretrial motions. The minute order from the hearing
recorded that Judge Kingsley “state[d] for the record [her] understanding of the facts for trial.” The
minute order further reflected that Judge Kingsley denied Jones's motion to continue the trial and
granted, in part, Housing's motion for a protective order as to issues that included conversations as to
“zoning,” among other things. The minute order finally related that the court had “not made any
ruling as to plaintiff's case in chief or defendant's affirmative defenses.” But central to the grant of the
discovery protective order was Judge Kingsley's implicit legal judgment on the permitted scope of the
unlawful detainer action and Housing's right to eliminate Jones's affirmative defenses from the
matters in issue.

The case was subsequently tried in a single day before Judge Robert A. O'Farrell. In closing, Jones's
counsel attempted to argue that Jones was entitled to relocation benefits under Government Code
section 7260—the “inverse condemnation” defense. Then, the following exchange took place:

“THE COURT: Hasn't that already been ruled on?
“"MR. ROSENTHAL: By [whom]?
" THE COURT: Judge Kingsley.

" MR. ROSENTHAL: Absolutely not, your Honor. ... [A]s far as I am concerned, Judge Kingsley decided
that 7260 applies to Housing Development actions. ... [F]rankly, I didn't understand her ruling.

“THE COURT: You disagree with the ruling, but didn't she address it? ... I thought I read a minute
order that certainly read that way.

“MR. ROSENTHAL: I haven't seen her minute order, your Honor. If it reads that way, I am not going to
argue with you. That is for sure.”

Nothing further was said about whether Government Code section 7260 could be asserted in the
unlawful detainer context, or whether this issue had already been decided by Judge Kingsley. Judge
O'Farrell then found in favor of the plaintiff, Housing. Though the court did not specifically address the
affirmative defense, Jones was not awarded any amount in relocation benefits. No statement of
decision was requested and entry of judgment followed. Jones then sought a stay of execution on the
judgment and Judge O'Farrell granted that application. Jones later filed a motion for relief from
forfeiture of the lease between the parties, which Judge John N. Anton treated as a motion to extend
the stay of execution on the judgment, and which he granted for a specified period of time.
Meanwhile, Housing claimed costs and attorney fees by filing a memorandum of costs as the
prevailing party. Jones filed a motion to tax costs in response, and he timely appealed from the

judgment. The motion to tax was continued by Judge Kingsley. It was later heard and

determined by Judge O'Farrell, who awarded to Housing costs of $ 285.20 and attorney fees in the
amount of $ 13,000.

Jones perfected his appeal from the judgment to the Monterey County Superior Court Appellate
Division. In briefing, he contended that "Housing Authority was obligated to relocate [his] place of
business pursuant to Government Code [section] 7260 , et seq.” and that the “trial court incorrectly
prevented argument on this issue,” citing Judge O'Farrell's above-quoted reference at trial to the
minute order by which Judge Kingsley had limited the scope of pretrial discovery based on the
circumscribed bounds of the unlawful detainer action. He also argued the merits of his right to assert
Government Code section 7260 in response to an unlawful detainer action—the same legal issue
concerning the permissible scope of the proceeding that Judge Kingsley had analyzed when deciding
the pretrial discovery motion. Jones did not, however, specifically assign any error on appeal to Judge
Kingsley's pretrial rulings, which were appealable only from the judgment rendered after trial—a later
“proceeding.”

Housing, for its part, contended that the “trial court correctly ruled that the issue of whether or not
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Government Code section 7260 applied in an unlawful detainer action had already been decided
during the motion for protective order when [Judge Kingsley] ruled [that] the sole issue in the action
was possession.” Housing also reiterated its substantive arguments that the summary nature of
unlawful detainer precluded Jones's assertion of Government Code section 7260 as a defense, and
that this section did not apply to afford benefits to Jones in any event.

The case was then set for oral argument before an appellate panel composed of Judge Russell D.
Scott, presiding; Judge Michael S. Fields; and Judge Kingsley, who the panel in its later decision
observed was the “designated alternate for the appellate division panel.” The decision also stated that
Judge Susan M. Dauphiné, who was the third designated appellate division panel member, had
recused herself under section 170.1.

The appellate division's decision noted that, at argument, Jones had raised the procedural matter that
Judge Kingsley “had been involved with the case before trial” and “that due to her prior involvement,
[she] perhaps should not participate in the review on appeal.” The decision went on to state that
before Jones had raised this concern, the panel had been aware of Judge Kingsley's prior involvement
with the case, had researched the issue, and had concluded that, in view of the limited nature of her
prior involvement in the pretrial matters, Judge Kingsley was qualified to hear the appeal from the
judgment as one of the three appellate division panel members.

The appellate division's conclusion on this issue rested on a purely statutory analysis of section
170.1(b) and section 170.5, subdivision (f), the decision noting the absence of any cases directly on
point. Its rationale was that specific to proceedings on review in the superior court, “a judge is
disqualified from participating in any appellate review [only] of a proceeding she ‘tried or heard.’ The
proceeding from which the appeal was taken [here] was the unlawful detainer tried by Judge
O'Farrell, not the continuance/discovery motion heard by Judge Kingsley.” (Original underscore.) The
decision went on to observe that “[i]f every judge who handled (heard) any pretrial matter was
thereby disqualified from participating in the appellate review of a subsequent trial in the case, it
would create unnecessary confusion and waste, particularly in small counties, as pretrial matters
must often be handled by judges filling in for absent judges. If the position asserted by appellant
[were to be] adopted, a judge who simply sat at arraignments and handled a bail motion on a
misdemeanor could not participate in the appellate review of the trial conducted a year later.”

The panel's decision also noted that there had been no allegation against Judge Kingsley of actual
bias or prejudice, and it stated that Judge Kingsley had “unambiguously expressed to the appellate
panel her ability to fairly participate in the appellate review of the trial court's judgment.” The decision
then found that “Judge Kingsley [was] qualified to participate in this appellate review.” After disposing
of this issue, the decision went on to affirm the unlawful detainer judgment against Jones on the
merits, without specifically addressing his claims regarding the applicability of Government Code
section 7260 or his right to benefits thereunder.

Two of three members of the appellate division panel then certified for publication, under rules 976
and 976.1 of the California Rules of Court, that portion of its decision dealing with the disqualification
issue. The reasons given for certification were that the decision had “concluded that a judge who
hears a pretrial motion in a case is not thereby disqualified under [section] 170.1(b) from hearing the
appeal from a judgment rendered in a subsequent trial by a different judge,” and that this holding
was one of first impression, there being no other published cases on the issue. The certification also
noted that the decision involved a legal issue of continuing public interest, as it is likely that superior
court judges serving on appellate division panels, “particularly in smaller counties, often hear pretrial
matters in cases later appealed after trial. To the extent that [section] 170.1(b) could be
misconstrued to require disqualification of a judge who [had] heard a minor pretrial matter unrelated
to the issues on appeal, the decision rendered will help avoid unnecessary confusion and waste of
judicial resources.”

2. Review in This Court

One consequence of an action's being classified as a superior court limited-jurisdiction case is that it
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is initially appealable not to this court but to that superior court's appellate division. (Cal. Const., art.
VI, §§ 4 & 11, subd. (b); Code Civ Proc., §§ 77 & 904.2.) Rule 106(c) of the California Rules of Court
provides that when the judgment is final as to the appellate division in a case where the opinion has
been certified for publication, the clerk must send to the Court of Appeal for the district a copy of the
decision. The clerk of the Court of Appeal must either promptly file the decision or make a docket
entry showing its receipt. Rule 65(b) requires the superior court clerk to transmit the record on
transfer to the Court of Appeal along with the copy of the published decision.

Under section 911 and rule 62 of the California Rules of Court, a Court of Appeal may then, on its
own, order a case transferred to itself for hearing and decision if the court determines under rule 64
that transfer is necessary to secure uniformity of decision or to settle an important question of law.
Under rule 64(c), within 20 days after the record on transfer is filed in the Court of Appeal, that court
may order the matter so transferred. Rule 64(e) of the same rule permits the Court of Appeal on
transfer to limit or specify the issues to be briefed and argued. Rule 68(a) also provides that on
transfer, the Court of Appeal may “decide fewer than all the issues raised ... .”

All of these procedures were implemented here. After the appellate division of the superior court
certified part of its decision for publication, this court transferred the case to itself to secure
uniformity of decision and to settle an important question of law. Upon transfer, this court limited the
scope of the issues to be briefed and orally argued to the published portion of the appellate division's
opinion, which concerned the question of Judge Kingsley's disqualification from the appellate division
panel.

Thus, the single issue with which we are here concerned, and which we decide, is whether Judge
Kingsley should have been disqualified from the superior court appellate division panel reviewing the
judgment after trial because of her prior participation in the parties' respective pretrial motions for a
trial continuance and for a discovery protective order. The issue is more generally stated as whether a
superior court judge who has ruled in a contested pretrial proceeding may participate in appellate
division review of a different proceeding in the same case—an issue of first impression, as noted by
the appellate division's decision on the question. This is a pure question of law to which we devote

independent review. @

Analysis

The conundrum here remains as a vestige of court structures and hierarchies that existed before trial
court unification. “Prior to 1998, California counties had two major designations of civil courts—the
superior courts and the municipal courts, and each court system had separate subject matter
jurisdiction. ... [] In 1998, the California Constitution was amended to permit unification of the
municipal and superior courts in each county into a single superior court system having original
jurisdiction over all matters formerly designated as superior court and municipal court actions. (Cal.
Const., art. VI, § 5.) After unification, the municipal courts ceased to exist. [Citations.] Now civil
cases formerly within the jurisdiction of the municipal courts are classified as ‘limited’ civil cases,
while matters formerly within the jurisdiction of the superior [courts] are classified as ‘unlimited’ civil
action[s]. (8§ 85, 88.)" (Ytuarte v. Superior Court (2005) 129 Cal.App.4th 266, 274 [28 Cal. Rptr. 3d
4741].) As a result of unification, limited jurisdiction cases of the superior court are appealed to that
court's appellate division. (Cal. Const., art. VI, §§ 4 & 11, subd. (b); Code Civ. Proc., §§ 77 & 904.2.)

Thus, before unification, the issue with which we now contend rarely presented itself. Judges of
the municipal court heard and decided all matters, pretrial or trial, in cases within municipal court
jurisdiction. An appeal from that court was reviewed by the appellate department of the superior
court, which was composed entirely of superior, and not municipal, court judges. (Former Cal. Const.,
art. VI, 8§ 5 & 11; see Stats. 1994, res. ch. 113, p. 8484; Code Civ. Proc., former § 77.) Because of
the separateness between the municipal and superior courts, a judge who passed on any matter at
the trial court level generally would not be in a position to later review either that or another
disposition in the same case.

1998 brought the advent of trial court unification, which consolidated the superior and municipal
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courts. As noted, this was a constitutional change, and many statutes were also amended to
accommodate or reflect it. (Cal. Const. art. VI, § 5(e); see Sen. Const. Amend. No. 4 (1995-1996
Reg Sess.) res. ch. 36, pp. 8615-8621; Recommendation: Trial Court Unification: Revision of Codes
(July 1998) 28 Cal. Law Revision Com. Rep. (1998) p. 51.) Applicable here, the state Constitution was
specifically amended to create an appellate division of the superior court, similar to the appellate
department that existed under prior law. The amendment provided that: “In each superior court there
is an appellate division. The Chief Justice shall assign judges to the appellate division for specified
terms pursuant to rules, not inconsistent with statute, adopted by the Judicial Council to promote the
independence of the appellate division.” (Cal. Const. art. VI, § 4; see also id., art. VI, § 11, subd.

(b).)

Section 77, the implementing statute, was also amended to reflect trial court unification. That section
now provides for an “appellate division of the superior court consisting of three judges or, when the
Chief Justice finds it necessary, four judges.” (§ 77, subd. (a).) This section also now directs the Chief
Justice to “assign judges to the appellate division for specified terms pursuant to rules, not
inconsistent with statute, adopted by the Judicial Council to promote the independence and quality of
each appellate division. Each judge assigned to the appellate division of a superior court shall be a
judge of that court, a judge of the superior court of another county, or a judge retired from the
superior court or a court of higher jurisdiction in this state.” (Ibid.) Finally, subdivision (g) of section
77 specifically directs the Judicial Council to “promulgate rules, not inconsistent with law, to promote
the independence of, and govern the practice and procedure and the disposition of the business of the
appellate division.”

Consistent with that statutory direction, the Judicial Council promulgated rule 100.5 of the California
Rules of Court. This rule concerns appellate division assignments and provides, at subdivision (a),
that “[t]he Chief Justice, in making appointments to the appellate division of the superior or unified
court, will consider the goal of promoting the independence and the quality of the appellate division.”
One of the factors to be considered in such assignments is the “degree of separateness of the
appellate division work from the judge's regular assignments ... .” (Cal. Rules of Court, rule 100.5(b)
(3).) The rule finally provides that assigned judges may include “judges from another county; judges
retired from the superior or unified court, or court of higher jurisdiction; or a panel of judges from
different superior or unified courts who sit in turn in each of those superior or unified courts.” (Cal.
Rules of Court, rule 100.5(c).)

Thus, the independence of the judges assigned to the appellate division was emphasized and
promoted by these constitutional, statutory, and rule changes that implemented and accommodated
trial court unification. With particular relevance to small counties with fewer superior court judges,
these provisions allow for retired judges of equal rank, or superior court judges from another county,

to sit on appellate division panels.

Despite unification, superior court appellate division panels continue to sit much as the former
superior court appellate departments did prior to this structural change. But now, the panels review
decisions of their peers instead of those made by a lower court. And, as happened in this case and is
likely to recur with frequency in small counties, a judge assigned to an appellate division panel to
review a proceeding may have already decided another contested proceeding at the trial court level in
that same case. We surmise that the reason this awkward scenario persists is that the statutory
judicial disqualification provisions governing judges of the superior court have not been amended by
the Legislature following trial court unification. Thus, they do not particularly provide for and promote
the same independence of appellate division panels that the above-cited authorities specifically
contemplated as a goal.

Among the judicial disqualification provisions applicable in the superior court, section 170.1(b) is the
only one specific to appellate review. The appellate division here rested its conclusion that Judge
Kingsley could remain on the panel reviewing the judgment on the plain meaning of this section, in
conjunction with the definition of “proceeding” under section 170.5, subdivision (f). Section 170.1(b)
provides that “[a] judge before whom a proceeding was tried or heard shall be disqualified from
participating in any appellate review of that proceeding.” (Italics added.) Section 170.5, subdivision
(f), defines “proceeding” as “the action, case, cause, motion, or special proceeding to be tried or

heard by the judge.” (Italics added.)

As the appellate division here concluded, section 170.1(b) applied in its current form and according to
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its plain language, does not require the disqualification of a judge from a superior court appellate
division panel where that same judge has heard a contested pretrial motion in a limited-jurisdiction
case and the appeal is from the subsequent judgment, for the reason that the panel is not reviewing
the same “proceeding” that was previously heard by that particular judge.

Thus, on this record, the appellate division was correct in its determination that, because Judge
Kingsley did not try or hear the “proceeding” under appeal, i.e., the trial that resulted in judgment,
she was not disqualified under these subsections from sitting on the appellate division panel
reviewing that judgment. Strictly speaking, this is true even though the parties raised contentions on
appeal concerning the effect at trial of Judge Kingsley's pretrial ruling, and notwithstanding Judge
O'Farrell's comments at trial about the scope or preclusive effect of that ruling. After all, the minute
order from the pretrial motions heard by Judge Kingsley specifically stated that the court was, in fact,
not making any “ruling as to plaintiff's case in chief or defendant's affirmative defenses.” And the
ruling with regard to Housing's pretrial motion for a protective order was only a discovery matter that
did not concern or limit the issues reserved for trial. Finally, Jones did not raise any particular claim of
error with regard to the specific matters that Judge Kingsley had previously heard and decided. Thus,
on this record, we cannot independently conclude that any part of her ruling was actually included
within the “proceeding” on appeal, thereby mandating her disqualification from the appellate panel

under section 170.1(b).

Though the decision below stopped there, that is not the end of the disqualification analysis as
applicable to superior court judges sitting on appellate division panels. Even though Judge Kingsley's
disqualification may not have been required under section 170.1(b) based on the narrow, statutory
definition of “proceeding,” on this record, disqualification was still required under subdivision (a)(6)(C)
of the same section. Section 170.1, subdivision (a)(6), which applies to superior court judges whether
sitting on the trial court or appellate division panels, provides in pertinent part that a judge shall be
disqualified if “*[f]Jor any reason (A) the judge believes his or her recusal would further the interests of
justice, (B) the judge believes there is a substantial doubt as to his or her capacity to be impartial, or
(C) a person aware of the facts might reasonably entertain a doubt that the judge would be able to be
impartial.” (Italics added.) Thus, even though a judge's disqualification from an appellate division
panel is not compelled because the pretrial matter decided by that judge was a different proceeding
from the one on appeal, other, more general provisions within section 170.1, which also apply in the
appellate division context, may still compel disqualification.

We hold here under section 170.1, subdivision (a)(6)(C), that a person aware of the facts—Judge
Kingsley's prior ruling in the case and the degree to which that ruling was actually implicated by, or
referenced in, the arguments on appeal from the judgment—"might reasonably entertain a doubt that
[she] would be able to be impartial,” such that disqualification is required in this instance. This
statutory language is broad enough to require the disqualification of a judge from an appellate panel
reviewing a judgment where that same judge heard a pretrial matter involving a contested factual or
legal issue related to the merits, or made a procedural determination that had a substantial effect on
the ultimate outcome, or where the determination, though not directly appealable, is related to an
issue on appeal from the final judgment. Disqualification under these circumstances is required under
section 170.1, subdivision (a)(6)(C), even though the pretrial proceeding heard by the judge is not
the one on appeal, and disqualification is thus not compelled under section 170.1(b).

Not only do we determine that the facts of this case squarely fit the language of section 170.1,
subdivision (a)(6)(C), to compel disqualification of Judge Kingsley from the appellate division panel
reviewing the judgment, we also conclude that any other result would threaten the apparent or
perceived independence and objectivity of the reviewing court in limited-jurisdiction cases. In
this circumstance, where a judge decided a contested pretrial matter that involved an issue related
to, though not the same as, the one on appeal, it would be difficult, if not impossible, to avoid the
appearance of impropriety if that judge were to participate in the appellate review. This conclusion
holds true even if, as here, the particular judge involved states that she maintains the ability to
decide the appeal fairly and there are no specific allegations against her of bias or prejudice.

While we do conclude that the existing statutory scheme compels disqualification of a judge in these
particular circumstances, we also believe the Legislature might consider amendments to the judicial
disqualification statutes that are specific to the predicament of post-unification superior court

appellate division panels. As we have outlined above, the promotion of objectivity and independence
in appellate division assignments is reflected in the constitutional and statutory provisions and rules
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of court that were enacted or amended to create and address the superior court appellate division.
The applicable judicial disqualification statutes should likewise promote this goal, and they should
include more specific provisions to account for the dual roles in which superior court judges,
especially in smaller counties, may find themselves when they seek to discharge their duties while on
simultaneous assignments to both the trial court and the appellate division.

Disposition

The decision of the superior court appellate division is reversed and the matter is remanded to that
division for complete review and decision by an appellate panel that does not include Judge Kingsley.

Rushing, P. J., and Premo, J., concurred.

Footnotes

Judge of the Santa Clara Superior Court assigned by the Chief Justice pursuant to article
VI, section 6 of the California Constitution.

Further statutory references are to the Code of Civil Procedure unless otherwise noted.

The appeal was initially docketed in this court due to clerical error. By this court's order, it
was then transferred back to the Monterey County Superior Court Appellate Division.

“Independent review” here has two connotations—the usual description of the applicable
standard of review plus an apt characterization of our labor in this case, the appellant having
elected not to aid us (or himself) in our effort by filing an opening brief. Without an opening
brief, there could likewise be no respondent's brief, and we have therefore conducted our
review without the benefit of argument by either side.

We recognize that there were situations, such as where a judge was elevated from the
municipal to the superior court or sat by assignment, or during the period of trial court
coordination that preceded unification, where the present circumstances could have
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presented themselves.

III

Since the term “small” in reference to the size of a county is relative, it is sufficient to
note here that as of this writing, “[i]n the County of Monterey, there are 18 judges of the
superior court,” whereas in San Benito County, there are two; in Santa Clara County, there
are 79; and in Los Angeles County, there are 429. (Gov. Code, §§ 69586, 69590, 69593.5,
69600.)

We note for clarity that these sections do not apply to appellate justices (§ 170.5, subd.
(a)), who are instead bound by canon 3E of the California Code of Judicial Ethics concerning
disqualification. That said, canon 3E contains language similar to section 170.1. For example,
canon 3E(4) provides: “An appellate justice shall disqualify himself or herself in any
proceeding if for any reason: [{] (a) the justice believes his or her recusal would further the
interest of justice; or [4] (b) the justice substantially doubts his or her capacity to be
impartial; or [{] (c) the circumstances are such that a reasonable person aware of the facts
would doubt the justice's ability to be impartial. []] (5) Disqualification of an appellate justice
is also required in the following instances: [] ... [1] (f) The justice (i) served as the judge
before whom the proceeding was tried or heard in the lower court . ...” Unlike the parallel
sections of the Code of Civil Procedure governing superior court judges, the Judicial Canons
do not define “proceeding” as the term is used in canon 3E.

We so conclude despite our disagreement with the appellate division's decision that, on
this record, the “proceedings” that were before Judge Kingsley were “unrelated” to the
proceedings on appeal.

We add in passing that due to section 170.7, parties appearing before an appellate
division panel that includes a judge who heard a prior contested pretrial matter do not have
the benefit of a challenge to that judge under section 170.6. Section 170.7 provides that
“[s]ection 170.6 does not apply to a judge designated or assigned to serve on the appellate
division of a superior court in the judge's capacity as a judge of that division.”

We note that even though this appeal is from an unlawful detainer judgment, Jones does
not seek to regain possession of the premises. His purpose in appealing is “to set aside the
judgment and award of attorney's fees and costs.” He accordingly frames the issues on
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appeal as “deal[ing] solely with the judgment granting attorney's fees to [Housing] pursuant
to a void contract.” Thus, despite the purpose and expedited nature of unlawful detainer

proceedings, the issues on appeal as framed by Jones have not been rendered moot by the
passage of time.
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